
DEVELOPMENT AGREEMENT
BY ANI} BETWEEN KIAWAH RESORT ASSOCTAIES, LP.

AND THE TOWN OF KIAWAH ISII\NI}

THIS IIEVELOPMENT AGREEMENT (the "Agreement") is entered intothis l2th
day of October, 2005, (the effective date) by arrd between KIATYAHRESORT ASSOCIATES,
L.P., a limited partnership organized and existing under the laws ofDelawarc, and the other
per$orur defined rnd described as Property Owner and the TOWN OF KIAWAH I$LAI.ID, a
municipal corporation orgnnized and existing underthe laws ofthe Stte of South Carolina.

RECITALS

WHEREAS, the Town of Kiawah Island (the *Town") and Kiawatr Resort Associates,
L.P. (one of the Prcperty Owners herein) and other percons entered a Development Agreement
effective September 26, 1994 (the "Inhial Agreement") (recorded in the RMC Office for
Charleston Corurty at Book J248, Page 00I); ana

WHEREAS, the Town and Kiawah Resort Associates, L,P. entered and recorded the First
ttrough Ninth Amendments to the Initial Agreement in the RJVIC Office for Charleston County,
with the Ninth Amendment being recorded at Book D 537, Page 223; and,

WHEREAS, the Property Oumer and the Toum desire to terminate the Initial Agreement
and replace it with this Development Agreement; ard,

WHEREAS, the Properqy Owner and the Town desire that this Development Agreement
shall take precedence and control to the extent that there is a conflict between the terms of this
Development Agreement and the Initial Agreement or the Nine Amendments to the Initial
Agreement; and

\ryIIEREAS, under $ 6-31-50(a) the Town Council conducted public hearings rcgarding
its consideration of this Development Agreemeflt on September 7,2005, and on September 9,
2005, after publishing and announcing notice of intent to considEr this Development Agreement
was advertised in s newspsper of general circulation in Charleston County, setting forth the date
of thE first public hearing, with such notice speciffing the location ofthe property zubject to this
Development Agreement as well as the other information required under $ 6-31-50(BX2); and

IVI{EREAS, under $.C. Code $ 6-3160(4}(7) the Town Council of the Town
dEtermined on October 12, 2005 that this Development Agreement is consistent with the Town's
Comprehensive Plan and Land Development Regulations; and

WIIEREAS, under S.C. Code $ 6-31-30, the Town Council of the Town adoped
Ordinance No. 2005-6 on October l?, 2005, approving this Dwelopment Agr€ement.

NOW THEREFORE, the Parties egree:

I. Definitloru. In this Developmerf Agreement, capitalized words or phrases shnll be
defined and have the meaning set forth in Exhibit l. L

2. Partier. Parties to this Agreement are ths Prcperty Owner and the Town
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Partics. Parties to this Agreement are the Propemy Or*'ner and the Town.

RelFtionghin of the Pnfties. This Agreement creates a contractual relationship between
the Parties. This Agreement is not intended to creflte, and does not create, the relationship
sf master/servant, principaUagent, independent contractor/employer, partnership, joint
venturg or any other relationship where one party may be held responsible for the acts of
the other party. Frrrther, this Agreement is not intertded to create, nor does it create, a
relationship whereby the aonduct ofthe Property Owner constifirtes "state action" for any
purpose.

I-cqnl Dcscriution of the Rcf,l Prupertg. The Real Property which is the zubject of this
Agreemert is described as follows:

(i) All real property on Kianmh Island currently owned by the hop"rty
Owner and the subsequent owners of this real property as provided for in
Section 33 herein.

(ii) A legal description of the Real Froperty now owned by Prope,ffy Owner is set
forth in the sohedules and maps attached as Exhibit 4.1; Description of Real
Propefty.

The Real Property urrrently consists of approximately 993 acres of higbland and
thousands ofacres of marslrlands and low lands.

Identitv of the Prunertv Ownen "Properry Oulrer" mern$ Kiawah Resort Associates,
L-P., a limited partnership orgonized and existing underthe laws ofDelflware, together
with all zubsidiaries thereof and otler e,ntities which have a legal interest on the d*e of
errecution hereof in any of the Real Property as described in Section 4 and includes
Kiawalr Resort Associates, L.P.'s successors in irilerest and zuccessors in title and/or
assigns by virtue of assignment or other instrument pursuant to !f 33 hereof.
Additionally, Property Owner shall mean Kiewah Dwelopmeut Partners,Inc., Kiawah
Land Development, LLC, Kiawah Island Utility, Inc., Ioderna R. Adams as Trustee of
Bear Island Holding Trust, Charles P. Darby, Itr and John C.L. Darby as Trustees of the,
Charles P. Darby, Ir. Iszue Trust, and Vanderhorst, LLC and their successors in interest
or srccessors in title and/or assigns by virtue of assigrtment or other instrument in accord
with 1133 herei4 solely for purposes of the property owned by them that is zubmitted
under this Agreement. Pfclp€rty Oqmer warrants thflt th€,re are no other l€gal or equitable
owners ofthe Real Properry

Kiaruh Resort Arsociates, L-P. represents that it has a lElnl interest in the Real Property
and that all other entities now holdirrg lqgal or equitable intere$ts in the Reol Property are
to be bound by this Agreement. By execution hereo{ Kiawah Developmeut Partners,
Inc., Kiawah lanrd Development, LLC, Kiawah Island Utility, Inc., Lodema R Adame as
Trustee of Bear Island Holding TrusL chnrles P. Darby, Itr and rohn c.L. Darty as
Trustees of the Chades P. Darby, Jr. Issue TrusL and Vanderhorst, LLC, confirrn their
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being bound by the terms hereof solely for purposes of the properties owned by them
submitted under this Agreement and flre responsible only for the obligations associated
with properties ourscd by them.

Intent of the Pnrties, The Town and the Property Owner agres that the bwdens of this
Agreement bind, and the beirefits of this Agreement shall inrue to each of them and to
their zuccessors in interest and, in the case of the Property Own€f,, its successors in title
and/or assignspurnrant to paragraph 33 hereof.

Benefits tnd Burdenr. The Town and the Properly Orvner enter this Agreement in order
to serve benefits and burdens referenced in $ 6-31-1O et seq.

Consistencv with the Townts Csmnrehensive Plan and Land Ilweloonrent
Reqtlation*, This Agreement is consigtent with the Town's Comprehensive Plan and
Land Developmerit Regulations.

Whenever express or implied substantive provisions of this Agreement are inconsistent
with the applicable standards set forth in the Zoning Code, the standards set forth in the
Zoning Code and the standards set forth in this Agreement shall, to the errtent possible, be
considered iE g[ materia to give effect to both the Zoning Code and this Agreement;
provided, howwer, that in the event ofa conflict, and zubject to the provisions of $ G3l-
8Q the standards set forth in this Agreement shall govern. Nothing is intended herein to
limit application of administrative or procedural or similar provisions of the Zoning Code
nor limit the Town of Kiawah in amending provisions of the Zoning Code in accordance
with law and any developrnent agreement. In the event of a dispute between the parties
to this Agreement as to whEther a provision in the Comprehensive Plan or Zoning Code
is inconsistent with express or implied substantive provisions of this Agreemeirt, the
parties must first submit such disputed interpretation to Town Council and must wait
sever days after such zubmittal before invoking the renredies sfforded them under this
Agreement.

I-eeislf,tivc Act Any change in the sta[df,rds established by this Agreement or to laws
peftaining to the same sMl reguire the approval of the Toum Council, zubject to
compliance with applicable statutory procedures and consist€nt with Paragraph 10 (A) of
this Agreement. This Agreement constitute$ a legislative act of the Town Corrncil of the
Toum. The Town Council adopted this Agreement only after following proc+dures
required by Code Section 6-31-10 et seo. This Agreerrrent shall not be constf,ued to creflte
a debt ofthe Town as referenced in Section 6-31-145.

Anulicable Lend U*e Resulations.

(a) Applicable Laws and Land Development Regrulation$. Except as otherwise
provided by this Agreement or by Section 6-31-10 et ssq., the Laws applicable to
the Dwelopment of the Real Propemy, subject to this Agreement, are those in
force at the time of the execution of this Agreement. The Town shall not apply

3

7.

8.

9.

10.



I
w

subsequertly adopted Laws and Land Development Regulatiolu to the Real
Property or the Project unless the Town has held a prrblic hearing and has
determined: (l) the proposed, zubsequent Laws orland Development Regulations
are not in conflict with the Laws or Land Development Regulations governing the
Agreement and do not prevent the Dwelopment set forth in this fureement; (2)
the proposed, subsequent Laws or Land Development Regulations are essential to
the public health snfety, or welfare and the proposed, subsequent Laws or Land
Developme,nt Regulations erpressly state that they apply to a development that is
subject to a development agreement; (3) the proposed, nrbsequent Laws or Land
Development Regulations are specifically anticipated and provided for in this
Agreement; (a) the Town defipnstrdes that substantial changes have occured in
pertinent conditions existing at tlre time of approval of this Agreement which
ohanges, ff npt addressed by the Torvq would pose a serious threat to the public
health safety, or welfare; or (5) this Agreement is based on substantially and
materially inaccrrrate information zupplied by the Property Owner.

Vested Riqhts, Subject to the provisions of zubparagraph (a) above, all rights and
prerogatives accorded Property Owner by this Agreement shall immediately
constitute vested rights for the Development ofthe Real Property

Further, vested rigtrts created by the Initial Ageement in the Real Property as
defined by the Initial Agtreement for land that was prwiously transferred by the
Ptoperty Owner under the provisions of Section 33 ofthe Initial Agreement and is
not inclrrded in the Undeveloped Lands as defined in this Agreement shall
continue and rcmain vested until January l, 2008. The purpose and intent are that
vested rights creflted under the Initial Agreement for lands not now owned by the
Prcpetty Oqmer under this Agreeurem shall remain vested tluough January l,
2008. No later than November l, 2005, Property Owner shall provide the Town
a schedule of such conveyances to third p€rsofl$ under the Initial Agreement that
identifies the land involved, the grantee, and number of potential Dwelling Units
assigned by Property Owner for conveyances other than individual Lots. This
schedule is zubject to the Town's approval, which shall not be unreasonably
withheld.

'Paragraph l0 (a) of this Agreement does not abrogete any rights either preserved
by S.C. Code Section 6-31-140 or that rnay have vested pursuant to common law
and otherwise in the absenc€ of a development agr€emert.

Dock Permittine. The provisions of the Key Incation Ordinance (Town of
Kiawah Island OrdinanceNo. 2003-5) shall apply totheReat Property, A copyof
this Ordinflnce is attached as Exhibit 10.2. The Town shall zupport (not to include
financial zupport) the emendnrent of the Key Locetions Ordinance to allow up to
two community dockr on Parcel l2B to include up to 200 feet (in lengtl4 single
side) of floating docks. All Town permits nece$sflry for dock coffitruction shall be
issusd expeditiously by the Town upon compliarrce with the Key Location
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(d) Road Codes and Subdivision Reeulations.

The Road Code and Subdivision Regulations of the Town (.Municipal
Code, Town of Kiawah Island, South Carolina" Art. l2B and 12C) shall
apply to the Real Property except that in lieu of any potential obligation to
"four lane" all ofthe bridges, overpasseq or roads oomprising the Kiawah
Island Parlnray (the '?arlnva/), Property Owner shall plan and
implement Traffic Mitigntion Meazures in accordance with Exhibit 10.1, if
required by the provisions ofthe same.

Nonvittrstanding the provisions of Section l0 (dxi), the Property Oumer
agrees to pay ten (10%) percent of the co$t to improve the Parkuay,
including possibly adding two additional lares, from the roundabout to the
entfsnce seCurity gate ss well as ten (l0o/o) percent of the cost of an
adjacent bike path, provided such total contribution shall not exceed
$250,000 wen if ten (100/o) percent of the combined total cost enceeds
$250,000. This obligation of the Property Owrrer does not srrrvive tle
Termination Date.

(iii) The Town agfees to flrpport the addition of a professionally engineened
street access intersecting the Parkway to and from the Settlement/River
Course at the approximate location depicted on the Final Subdivision Plat
of The Settlement Phase IIId copy attached as Exhibit 10.3.

Buildlnq Codes and LrwE Othef Than Lrud Use Rceulntions. The Property Owner,
notwithstanding any provisionwhich may be construed tothe contrary in this Agreement,
must comPly with any building housing electrical, plumbing and gas codes zubsequently
adopted by the Toum or other governmental entity, as authorized by Chapter 9 of Title 6
of the South Carolina Code. This Agrecment shall not be oonstrued to supercede or
contravene the requirements of any building, housing, electrical, plumbing and gns codes
zubsequently adopted by the Town or any other governmental entity as authorized by
Chapter 9 Title 6 of the South Carolina Code. The provisions of this Agreement are not
intendd nor should they be construed in any way, to alter or a.metrd in any way the
right$, duties, and privilryes ofthe Town to exercise governmental pow€rs and pass laws
not applicf,ble to Development of the Real Ihoperty including but not limited to, the
power of eminent domain (including the power to eprersise eminent domain over Kiawah
Igland Utility, Inc. in accordance with the lacn$ and constitution of Sorrth Carolina) and
the power to lerry and cotlect tanes; provide4 howwer, that Larvs applicable to the
Development of the Real Property shall be subject to $ection l0 (a).

Locd Ilevelonmcnt Permits and Other Permitr Ne+ded. The Partieq anticipate that the
foilowiag local Developmemt Perurits and other rqgutatory permits will be needed to
complete the Dwelopment ofthe Project:

(D
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Zoning permits! plat approvals (preliminnry, conditional or final), roads and drainage
construction plan approvals, building permits, and certificates of occupancy.

The failurc of the Agreemerrt to address a particular permit, conditio4 tern, or resfiiction
does not relieve the Properfy Owner of the necessity of complyrng with the law
governing the permit requirenrents, conditions, t€ffin$ or restrictions.

13. Vestcd Rishts Governins theDovelonment of the Renl frupertv

A. REAL PROPERTY Uh{DER THE IMTTAL AGREEMENT NOT INCLI]DED
IN TTIE UI{DE\IELOPED LA}.IDS. The lands included in the definition of the
Real Froperty under the Initial Agreement that are not included in the
Undweloped Lands under this Agreement as described on Exhibit 1.3 shall have
the ve'$ted rights and Vested Units described in Section l0(b) of this Agreement.

B. \ffi,STED RIGHTS GO\ru,RNING IT{E DHVELOPIyIENT OF fi{E
UNDE\IELOPED I*AhIDS AS DESCRIBED ON E}trIIBIT I.3.

l. RESmENTIAL USES

(a) Perndtted Uses

Except as may be further limited by the provisions ofthis Agreement, all
uses listed on Exhibit 13.1, Table ofPermitted Uses attached hereto, under
the heading "Residentialn shall be vested as to those Paxcels on Edribit
13.2 with the designation "R". Parcels designated as R-l on Exhibit 13.?
pennit Single Family Detached Drellings at a Deneity of three (3) or
fewer Dwelling Units per acre. Parcels designated as R-2 permit any
perrnitted type of attached and/or detached residential unit with up to foru
(4) dwellings per building, The maximum Density of R-Z developmerrt
shall not rnrceed six (6) Drrelling Units per acre for any given
dwelopment or rezult in a higher Parcel Density than specified on Exlribit
13.2. Parcels designated as R-3 rnay include any p€rmitred tlpe of
residential development listed on Exhibil l3.l as limited by Parcel
Dertsity, Height and other provisions of this Agreemeut, with a Density
not to exceed twelve (12) Dwelling Units per acre.
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(b) Ner*'DwelliqgUnits

The total number of new single family residential Lots and new
non-single family residential Dwelling Units on the Undeveloped
Lands of the Real Property which receive preliminary zubdivision
plat approval for the first time after the effective date of this
Agreement and the new non-single family Dwelling Units within
the Undeveloped I"ands that receive approval for the first time after
the effective date of this Agreement, shall not exceed in the
entirety 1,184.

The purpose and effect of this provision is to prwide an absolute
limil upon the new Lots or Dwelling Units to a Dwelopment total
of I,184 nau, additional single family residential Lots and non-
single family residential Dwelling Units on the Undeveloped
Lands oftheReal Property. This limit or ucap" shall b'e in addition
to those Lots or Dwelling Unit approved prior to the effective date
of this Agreenrent. This limit on Lots and Dwelling Units shall not
inqlude Hotel Rooms and Support Space previously approved by
the Town ortlat was previously transferred by the Propety Owner
pur$uatrt to the Initial Agreement.

The manimum Density limits p€r aETe for each Undeveloped Land
Parcel as provided on Exhibit 13.2 arc used to establish the
maximum number of Drvelling Units per Parcel. The maximum
number of Dwelling Units per Parcel shall be as provided in
Exhibit 13.? but in no went shall the new Lots and non-single
family Dwelling Units exceed the 1,184 total cstablished by the
preceding psxagaph.

Each l.ot and condominium Dwelling Unit shorrrr on a recorded
master deed that is $bdivided or sreated after the effective date of
this Agreement on land now ftnown as Cassique adjacent to
Kiawah Islnnd that is being dweloped by the PropertyOurner or its
affiliated entities shsll coutrt agaitrst this cap of l,lE4 new,
additioilal single family residential Lots and non-single family
residential Dwelling Units on the Real Froperty as describ€d
herein.

(c) Buildinr Dwelopmert Standards

The ARB shall appty theBuilding Dcvelorpment Stardards in Exhibit 13.2
and shall prescribe and deterurine l.ot area, Lot width l.ot deptfr, I-ot
covemge, s€tback and yard requirements, and may adjust the crit€ria sst
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forth in the Table of Creneral Lot Standards attached as Exhibit 13.3
provided the ARB determines that exceptional circurltstance$ exist with
respect to a particular Lot based on unuzual configuratio& topography,
tree covetr, or other rnaterial considerations. The ARB approved deviation
ftom a partinrlar standard in Exhibit 13.3 shall not exceed the perceritage
allowance qpecified forthat standard in E)rhibit 13.3.

(d) Off-$treet Parkinc

The number of off-street parking space$ for any use shall be as outlined in
Exhibit 13.4. The design of parking af,eas shall meet the minimum
dimensional standads of Exhibit 13.5.

(e) Buildins Heiqht

Residential Height is limited to a number of habitable floors (tc- stories;
exclusive of the area below the Ground Floor Lwel. One-half story is a
habitable floor which has square footage that is no greater than one-half
the square footage of the largest story. Buildings shall not exceed the
number of stories and Height specified in Exhibits 13.2 and 13.3.

Furthermore, except as noted below, no portion of a residefltial building
(exeluding fireplaces, chirnneys and vents) may he taller than 30 feet from
Ground Floor Level within 15 feet of any property line, nor taller than 35
fbet from Ground Floor Level within 20 feet of any properfy line. These
setbacks do not apply to internal property lines in condominium or
tovmhouse development. The Town may grant exceptions to these
setbacks for interior propert5r lines as identified tluough the plattirrg
proce$s, provided that zuch exceptions do not adversely impact existing
Development.

(D Buffers. Fencine snd Sisnase
:

The ARB shall prescribe and determine and may adjust, subject to the
provisions of Section 13.8.6., naturflI vegetative buffere between either
Development Parcels of differing density residential lands or residential
and non-residertial lands and may adjust the following criteria: The
buffer shall be a landscaped or naturally vegetated area not less than 30'
wide, or a golf couse, or other non-wooded area not less than 50'wide or
a clrange in topography, or any other netuml or architectural transition
featute which may be within the boundariee of a parcel.

The ARB may apprcve ftncing that is limited to landscaped hedgerows of
dense plant material and/or woode,tt, ma.sortry or lrrougltt iron material
which is architecturally iategrated with other Developmerrt on the Lot or

I
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(h)

Dwelopment Parcel. Fencing shall not qcced five (5) feet in height ftom
grade for residential Development. The ARB shall not approve solid
wood fences in front yards. Fencing (excluding the use of plant materials)
within five (5) feet of side and rear property lines is prohibited. Fencee
taller than tlrree (3) feet ftom pavement of adjacent stre€ts slrall not be
located within the Sight Triangle without Town approval.

Signage allowed within parcels that permit residertial, commercial or
utility/community support uses shall meet and comply with the Kiawah
Island Graphics Standards, as updated by the ARB from time to timg
(cunerrt editioq Exhibit 13.6), however, sr $uch time as the l-ots or
Dwelopment Parcels on a Subdivision FIat are no longer part of the
Undeveloped Lands, Property Owner agress that signage shall be in the
discTetion of the KICA. Temporary signs for special evetrts rnay be
approved by the ARB provided the sigrrs do not have moving parts,
blinking or flashing lights, glaring lights, neon or extensive use of bright,
offensive colors, and firrther provided that any temporary sign shall be
permitted for a ma:rimum of fifteen (15) days. Signs shall be located to
avoid obstructing traffrc visibility. No sig4 excepting traffrc sign+ which
is tallcr than three (3) ftet above the pavement of the adjacent streets shall
be permitted within the Sigtrt Triangle of any street intersection without
Town apprcval.

Tree Replacement Guidelines

The Tree Replecement Cruidelines, es currently promulgated by the ARB
in the latest edition of DesiFniry With Nature, copy attached ns Exhibit
13.7, shall continue to be applied by the ARB tluoughout all R€al
Ptop*rfy; provided, however, they may be adjusted, modified, and updated
from time to time by the ARB with the approval of the Towq whose
approvel shall not be unreasonably withheld or delayed.

Aestlrctics

Except fl$ otlrcrwisc provided hereln, including but not limited tq
pflragraphs 10, 11, 12 and 13, the ARB shall have sole and exclusive
juridictiou with regiard to the stsndards and guidetines set forth in the
latest edition of "Designing With Naturg" copy attached as Exhibit ll.?
(as may be amended by the koperty Owner), the granting of 'VarianceC'
from the Building Development Standards for the Undeveloped tands
de$crib€d in this section and Exhibit 13.2 for residentisl uses, and other
matters within its jurisdiction under Article 4 Sections 1 end 2, of the
Creneral Covenants (orcludiug the introductory poragraph to them). In the
event of any inconsistency between either Exhibit 13.7 or the General
Coraeflasts and theprovision$ ofthis Agreement, this dgreemeflt govems.
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I The Town agrees that it will not e.stablish an architectural review body
during the term of this Agreement which replaces or duplicates the
jurisdiction of the ARB as reserved to it rmderthis subsection.

Propety Owner shnll allow the board of KICA to appoint one member of
the ARB if the board of KICA so desires. When the Property Owner
decides to turh over control of the ARB to KICA as allowed under the
Creneral Covenants and/or KICA Covenantq the Property Orn'ner shall
cooperate with the board of KICA to accomplish an orderly and staged
transition of the ARB to KICA This ordedy and staged transition is in
addition to and not to the exclusion of any prerogatives of the Property
Owner with respect to the ARB under the Creneral Covenants.

For so long as it controls the ARB, Property Owns shall carse the ARB
to transmit to the Town and KICA fl copy of the agenda of upcoming
meetings ofthe ARB in a timely manner.

(i) Additional Buildinq Standards For Mutiple Lot Combinations.

In instances where construction is to occur where more than one Lot has been
combined with another Lot, the stflndards set forth on Exhibit 13.9, attached
hereto, shall apply.

?. COMMERCTAL U$ES

(a) Permitted Uses

All uses presently shoum on Exhibit 13.I under the headiry "Commercialn
shflll be vested a$ a rnatter of rigllt on all parcels in the Undeveloped
Lands with the designation nC" on Exhibit 13.2.

(b) Sizelimitations

Total commercial square footage on the Real Froperty (including any
leasable, non*residential building squaf,e footage) shsll not exceed
219,000 square feet of floor area in total.

The ma,'rimum cornmerciat square footage allowable for each parcel shall
not exceed the toals provided on Exftibit 13.2.

(c) BuildineDevelopmentStandards

Theprovisiots of Sec{ion;3 B I (c) control.



(d) Off-Street Parkine

The number of offistreet parking $paces for any use shall be as outlined in
Exhibit 13.4. The design of parking areas shall meet the minimum
dimensional stsndards of Exhibit tr.S,

(e) Buildine Heiqht

Height shall not exceed the number of commercially habitable floors (ie.,
stories) exclusive of the area below the finished first floor or the maximum
elevation from Ground Floor Level e$tablished in Exhibit I3.2. One-half
story is a habitable floor which has square footage that is no greater than
one-half the $(1usre footage ofthe largest story.

No portion of a building may be taller than the Heigln above Ground Floor
Level specified in Exhibit 13.8, nCommercial Bulk Stsndsrds."

(D Buffers- Fe,ncinq and Siqnags

The provisions of Section l3.B.l (D control.

(d Tree Renlacement Cruidelines

The provisions of Section 13.B.l (g) mntrol.

(h) Aesthetics

The provisions of Sestion l3.B.l ft) control.

3. UTILITY AND SI]PPORT S-ERVICES

(a) Permitted Uses

All uses as shoum as 'TJtility" on Exhibit 13.1, shall be vested as a matter
of right on all Undeveloped Lands indlcated as U on Enhibit 13.2.

(b) Buildiss Development Stnndffds

Building eetbflck standards shall be as established by the ARB.

For non-residential uses, the minimum Lot area is 12,000 sq.ft., the
minimum l*ot d€pth is 120 ft., and the minimum Lot width is 100 ft.

The ARB shf,ll establish limitatione for total ground coverage of building
l l
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footprint decks, walknayg parking and circulation flreas, Gtc.

Off-Street Parkine

Of[-street parking standards shall be as provided by 1l l3:8.1.(d).

BuildineHeieh

Building Height limitations for all $truchlre$ other than the existing towers
shall be as desctibed in Exhibit 13.2.

Buffers. Fencine and $isnaee

The provisions of Section l3.B.l (f) control.

Tree Reulacement Guidelines

The provisions of Section 13.B.l (g) control.

Aesthetics

The provisions of Section 13.B.l (h) control.

Parcel open spafie is defined as land with Pervious Cover. The percerrtage
of Parc€l open spac€ is detennined by dividing the area ofPervious Cover
by the gross area of a Parcel exclusive of Fresh Water and Salt Water
Wetlands. Exhibit 13.2 providos the minimum required percentages of
Parcel open spf,c€ for each Parcel.

The hoperty Orrner shall dedicate consenration open spflce a$ provided in
Paragraph 16 ofthis Agreement

The Property Owner shnlt provide and dedicate the following actiVe or
passive open space Facilities.

Active or Passive Recreation Sites

In addition to the passive and active open $pac€ that the lhoperty Ourner
has previously dediceted to KICA, the following list includes active or
passive park sites and open space which have been and/or shail be
dedicated to KICA in accordance with Paregraphs l5 Brd 16 of this
Agreement

(c)

(e)

4- OPEN SPAG

(a)

(b)

(c)

(d)

(D

G)
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Futwe Parklands/Open Space
Bear Island (except as provided in Section 16(d) of this

Agreement)
Captain Sam's Spit (subject to reservations in Section

lo(s))
Parking Area for Captain Sam's Spit
Cougar Island Park

Trails

The hoperty Owner shall determine the specific alignments of all trails,
including access to the trail system from new Development areas.
Dedication of trail segments to KICA shall occur in conjunction with plat
approval for adjacent subdivisions or rights-of-way.

(d) The Town agrees that the above future facilities and open spaces specified
in this Agreement and those that have been previously constructed and conveyed
under the terms of the kritial Agreement (including but not limited to Glossy Ibis
Mini Park, Marshview Tower Overlook, Willet Pond Mini Park, Marsh Island
Park, Rhettls Bluff Boat Landing, Canvasback Pond Mini Park, Master Leisure
Trail System, Internal CrabbingA/iew Stands, Blue Heron Mini ParlcA/iew
Tower, Eagle Point Boat Landing, and Cinder Creek Boathouse), in conjunction
with existing facilities, open spaces, parks, marshes, natural and man made
features and recreational amenities of Kiawah Island, shall satisfy all current and
future obligations of the Property Owner relating to the same for monetary
exactions and/or the provision or dedication of parks, parklands, community
recreational facilities, open spaces and recreational areas on Kiawah Island.

5. MIXED USE DEYELOPMENT

(a) If more than one designation - "R-1," "R-2," "R-3," "C" and 'LI* - applies
to a parcel in Exhibit 13.2, any permitted land use within a single land use
tlpe (e.g., Residential, Commercial or Utility) may be established on the
parcel. A mixed use development with more than one type of use shall be
permitted with Town approval of the requested mix, arrangement and
Building Development Standards for such uses, which approval shall not
be unreasonably withheld. The maximum residential and non-residential
square footage for mixed use development on any parcel shall not exceed
the FAR established in Exhibit 13.2. Mixed use FAR's shall be calculated
by dividing the total floor area of all use types (e.g., Residential,
Commercial, and Utility) by the gross site area above mean high water,
excluding Fresh Water and Salt Water Wetlands. Residential units in
mixed use developments will be counted towards the maximum number of
Vested Units as provided in 1[ l3.B.l.(bxi). Non-Residenrial floor arpa
will be counted towards the maximum squaxe footage as provided in
11 13.8.2.(b).

13



6. COMPATIBILITY STAI{DARDS.

The Compatibility Standards of the Land Development Regulations of the
Town at the time of the effective date of this Agreement shall apply.

(a) Replattinq

The Town, subject to compliance with applicable Laws, may approve re-
platting or re-configuration of Lots or Development Parcels contained in
Subdivision Plats approved prior to the effective date of this Agreement.
The Town shall notify the Property Owner when a person applies for
replatting. Any increase in the number of [.ots from such re-platting or re-
configuration shall be counted toward the ll84 cap in Section 13.8.1
(bxi).

14. Fscilities and Serviceq. Although the nature of this long term Project prevents the
Property Owner from now providing exact completion dates, the Property Owner certifies
that the following services and Facilities will be in place (or if not fully in place, the cost
of their construction fully bonded or letter of credit posted pursuant to the Town
Subdivision Regulations) at the times provided below and as to roads, sewer, and water
infrastructure, at the times [.ots or Dwelling Units in subdivided real property or
condominium units on recorded master deeds are offered for purchase to the public.
Subject to compliance with applicable t aws with all provisions of this Agreement, the
Town hereby authorizes the Property Owner, on its own or through its affiliated
companies, to install the Facilities. Notwithstanding any provision herein to the contrary,
the Property Owner hereby agrees that adequate Facilities (as defined in the definition of
"Facilities" in Exhibit Ll ) shall be available concurrent with the impacts of
Development. Nothing in this Agreement shall be construed to create an obligation for
the Town to construct Facilities or on Property Owner to pave the currently unpaved
sections of Eugenia Avenue.

(a) Riqhts-of-Walr. The Property Owner shall at its expense dwelop and provide
roads and other related infrasuucture, and pursuant to and at such times required
by the KICA Covenants, transfer same to the KICA if they are intended to be
KICA Common Propenies or Purchased Common Properties or Restricted
Common Properties.

(b) Water and Sewer.

(i) Provider. The service and Facilities for water and sewer shall be provided
by the Kiawah lsland Utility, Inc. (currently owned by the Property Owner) or its
successor. If however the Town were to exercise its right to eminent domain over
Kiawah Island Utility, Inc. in accordance with the statutes and constitution of
South Carolina, it would become the provider.
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(it) First Offer. In the event the Property Orn'ner decides to sell the assets of or
stock in Kiawah Island lftility, Inc., Property Owner shall negotiate first with the
Town and allow the Town to make the first purchase offer, if it so desireq before
seeking prrchase proposals from other persons. The Tov*n shall have ninety (90)
days after unitten notice from the Property Owner to provide notice to Prop€rty
Owner that it intends to exercise its right of first offer and shall make its proposal
no later than one hundred twenty (l2O) dap after the initial written notioe of the
Property Owner. If the Town does not notiry the Property Ourner of its intent to
exercise its riglrt to first offer within the required time, or if the Town does not
make an offer within the required timg or if such offer is rejected by the Property
Ourner, Property Owner may seek purchase proposals from others.

(iii) Service Argfl. Property Owner shall not carse Kiawah Island Utility, Inc.
to urpand its services beyond its existing s€rvice area, Kiawah lsland, without
obtaining the writte'n approval ofthe Town.

(iv) Donations. Property Owner will install and contribute to Kiawah Island
Utility, Inc. (or reimburse Kiawah Island Utilit% Inc. for the cost of installrtion
thereof) all water and sewer facilities and infrastructure physically installed after
September 1, 2005, on the Parcels orvned by the Property Owner as shown on
Edribit 4.1 (with the exception of Parcel 15) or their adjacent rights of way, to
serve such Parcels. Such facilities and infrastructure include but are not limited
tq distribution and transmission lines, hydrants, pump$, and lift stations. If an
additiona[ new above-ground water storage facility is needed to serve the Parcels
oumed by the Property Owner as shown on Exhibit 4.1 (with the exception of
Parcel l5), the Properfy Owner shall pay for it without charge to Khwah Island
Utility, Inc. and donate it to Kiawah Island Utility, Ins. Noth\il'ithstanding the
foregoing the Property Owner shsll not be obligated to construct and donate or
pay for aquifer storage and recovery (.ASR') systerns or any related facilities or
aomponents of ASR systems, including but not limited to pipes, pumps, and
above grotrnd stor4ge required and necessary to opcrste an ASR qfstem In
addition" Properry Owner will donate to Kiawah lslafld Utilities any real property
underlying any aborae gtround storage constructed.

The Town and the Property Owner acknowledge that binding decisions rendered
in prior rate pncceedings (and appeals thereoD of Kiawah Island utility, Inc. have
held that the Property Owner does not have a legal obligation to donate all the
infrastructure facilities de*cribed in (l.) above and that such donation will be
made in discharge, and in lieu, of possible future exactions and donations that the
Town might otherurise try to recover from the Froperty Oumer in the absence of
this Agreement. Town and hoperty Owner agree that the donations specified in
this section shall not, and do not, constitute a uairm of the Properfy Ondn€f,'s
right to seek payment for other transmission and related facilities that it may
construct for Kiawah Islsnd Utilrty, Inc. or may constnrct for it in the future.
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(c)

0/il
(v). Capacity Analysis. The Town shall have the right to have the Town's
consulting engineers perforrr an analysis of Kiawah Island Utility, Inc. to
determine (a) uihether the waten and sewer cepacrty of Kiawah Island Utility is
sufficient to handle existing customers, flrrd (b) whether the existing plant and
facilities of Kiawah Island Utility are being maintained and repaired in good
condition. Thie asses$ment maybe done up to three times during the term of this
Agreement at times to be determined by the Town but in no event closer thsn
three years apart, except that an examination may be performed within the last
twelve months before the Terrrination Date of this Agreement or prior to the
triggering of subsection la ft)Gi) above. Kiawah Island Utility, Inc. agrees to
grant the conzulting etgineers aoce$s to srch reconds (excluding proprietary
financial inforrnation) and its personnel as nece$sary to complete the reporl. The
Town flErees that the information disclosed to its conzulting engineers is
confidential and shall be treated by it and its engineers as being confidential. The
Towrr shall pay for the erpense ofthe engineet associated with this analysis. The
Town and Property Owner agree to use Ttomas &Hutton or a mutually agfeed
substitute to perform this analysis.

(vt) Rate Applications. Before intervening in future applicetions for rate
adjustments by Kiawah Islsnd Utility, Inc., the Town shall meet with
representatives of Kiawah Island Utility, Inc. and the Propeny Orn'ner to go over
the proposed rate application, in an efrrt to avoid unnecessf,ry expenditure of
rwenues of the Town and Kiawah Island Utility, Inc. on the litigation of rate
applications. In consideration ofthe Property Owncr entering this Agreernent, the
Town shall not enrpend any funds towards the expenses of a third party to assist a
third party in intervening in any action before the South Carolina Rrblic Senrice
Commis$ion ('?SC') involving a proposed rate increase applied for by Kiawnh
Island Utility, Inc. or any appeal theleof The Toum reseryes the right to
irfervene in PSC proceedings initiated by Kiawah Island Utility, Inc. seeking a
rate increase.

New Entrancc and Roundabout. Tte Town shail bc responsible for the
maintenance, including landscaping and drainage, of the roundabout for the
rcconfiguration of the intertection of the Kiawah lsland Parhuay with ttrc Betsy
Kerrison Parlcway, and associated areas. In the event that Propee Ou/ner
belierves thq Town is not providrng adequate maintenancg the Property Ourner
shall notiff the Town specifying the nature of the deficiency. If the Town does
not respond In writing to the Property Ocm€r within 30 days and does not
implement the correction of the deficiency within 30 days, the Propety Ov/n€r
shall have the tigltt to accomplish the corrective messure$, at its e4pense, udsss
the Town objects. If the Town objects, the Torlra and Propelty Orrner shall
attanpt to anive at fl reasoffftle resofution. fire Tovn recognizes that the
donation of la$d by Atlantic Partners, an entrty atrrliated with Property Ovrner, to
the Tovm to acmmplish the roundabout constitutes a valuable contribution
towards the Facilitie$, even though the roundabout is not located on Kiawah
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Island.

(d) Exactions. In return for the provision ofthe facilities and services set forth in this
section 14 of this Agreemcnt and the same section of the Initial Agreement, the
Town egrees that it will not seek further property or monetary exastion$ or impact
fees related only to the facilities and services described in this section 14, subject
to S.C. Code $$ 6-31-80 and 6-31-100 (Cum.Supp. 200a); provided, however, the
Town is not the facilitigs and services provider, except in the event that it
exencises its power of eminent domain over Kiawah Island Utility, Inc, in
accordrnce with the statutes and constitution of Sqrth Caroliqa..

15. Regewation$i Convcvmcee. Leaeef. Effiements. end Othcr Aqreemcnfr.

(a) ForBenefit of KICA. The Property Orvner shall make the following reserv&tions,
conveyances, leases, ea$etnents, and other agreements for the benefit of the
KICA:

(t) Beach Parking:

A. Ocean Course. lVithin a reasonable time after the efTective date ofthis
Agreement, the Property Owner shall make a non-exclusive assignmerrt to
the Totvn of its easement rights ard interests under that cstain Grant of
30' Easement and Amendment of Easement and Beachfront Property
Agreement from Landmarlc Land Company of Carolinq Inc. to Kiawah
Resort Associates, a South Carolina joint venture dated July 2S, 1991, and
recorded in the RMC Office for Charleston Comty at Book X204, page
613, and any ame,tdments thereto and assumptions the'reof (collectively
the *Lnndmark Easement.'). Upon zuch assignment, Toum assumes the
responsibility of coordinating with The Ocean Course Golf Club, LLC
(and its zuccessors) and KICA the implementation of the beach parking at
the Ocean C.ourse lncluding obtaining the necessary pernrits for zuch
constnrctio4 ac $€t forth in the Initisl Agreement and the amendments
thereto. Property Owner shall cooperde with the Town in seeking such
permits. Prop'€fty Owner shall pay for and construct the parking E?ases
within a reasonable time after the permits are obtained. Upon conrpletion
of constructioq the Torrm and.Property Onrmer shall make an assignment
(which at their re$pective elections may be non-erclusive of their
respective irrterests) to KICA of their rights and interests under the
LandmarkEasement

B. Captain Sam'e Spit. Ifthe hop€rty Oumer should develop Parcel l2B
as allowed by this dgreement, Prcperty Owner shall construct a parking
area of coquina shell or better for eight (S) cars at or near the west end of
the road to zuch spit (which may be conveyed to KICA) and convey to
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KICA by quitclaim deed zuch parking area" nt a location in the discrEtion
of the Property Owner, to allow KICA members flccess to the beach. If
necessary, the Propaty Owner shall convey by quirclaim deed t
pedestrian patJr to KICA for @estrian accese o'f its members from the
parking area to the beach.'

(it) New Cougar Island Park:

The Property ftrner shall provide, plan, and develop an active park (e.g.
fishing and crabbing doclq interpretative nshrre trails, picnic areas, and/or
nature overloolcs) on Cougar Island, Parcel 43, to consist of at least 2 acres
located in the area shown on Exhibit 15.1. The Property Ourner shall also
provide eight (8) parking spaces of coquina shcll or better for the use of
this park. This park shall be developed and conveyed by quit claim deed
for $1.00 to KICA no later than one year after recording the final plat for
Cougar Island that includes the proposed park and amenities.

(iii) Sora Rail Tract:

On or before December 31, 2005, the Properfy Owner will convey to
KICA by quitclaim deed for one ($1.00) dollar the tract adjacent to the
Sora Rail Road KICA maintenance facility, shown on Exhibit l5.t for its
use in KICA's maintenance operations. The conveyflnce by the Propeily
Oumer shall be in conformance with the draft quitclaim deed attached as
Exhibit 15.3.

KICABoat Storage:

The Property Owner shall continue to lease the two current boat storage
area$ to KICA under the terms ofthe existing leases.

Golf Coursesffennis Courts Covenant :

The Propety Owner reaffirms it placed in 1989 ce;rtain matters of record
in the Charleston County RMC office which require - among other things
-- the curr€nt and funre owner$ of Cougar Point, Turtle Point, Osprey
Point, and The Ocean Course, as well as the two Resort Tennis Centers to
use the lands crrrrerrtly devoted to golf and tennis purposes to only nrch
golf cowse and tennis center purpo$es (and reasonable, related retail and
commercial activities) for a period of approximately 83 years from the
date hereot absent consent ofthe Property Orniner. The purpose and effect
of ilch restrictive covensnts was and is to prevent the conraersion of these
anenities that are arrailable to Kiawah prop€nty ownef,s to other uses, $uch
as residential or other purely comfie,rcial purposes, for such p€riod. If the
Property ftn'ns shnll assign its rights under these restristive covenants to
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an entity not corltrolled or owned by Property Owner, theProperty Owner
will limit in such assignment the assignee's riglrt to consent to changes to
only those for minor alterations or to coffect boundaries, etc., absent Town
aPProval.

Environmentallv*Sensitive Proqerty Prutection, The Property Owner shall make the
following reservBtionsr convey&nces, Ieases, eflsements, and other agreemeilts related to
the protection ofenvironmentally sertitive property as follows:

(a) Preservation ofMarsh Lands Aareaee:

There are approximately 4,000 to 5,000 acres of low lands and marsh lands
contiguouo to Kiawah Island, including those lands below mean high water and
isolated lands above mean high water which are not specifically identified as
Parcels in Exhibit 4.1 to this Ageement, identified on Exhibit l6.t to this
Agreement. On orbefore the Temination Date, all zuch land identified inExhibit
16.1, ercept as further $et forth herein, shall be conveyed by the Property Owner
by quit claim deed (for $1.00) to the KICA as additional Common hoperty
zubject to subpaft (d) below.

The conveyance of all maffihes and lowlands (as lie below mean high tide) shall
be subject to a reservation in fnvor of Property Owner, its zuccessors and assigns,
acto$s the property conveyed for access by walkways, docks, bridges, etc., to any
highlands' hummocks or the like for active and passive recreational uses, and
subject to all rights for dock usflge under the Torrm's Key Location Ordinances,
and zubiect to the right to grant a conserrration easement to a qualified
organization under 26 U.S.C. $ 50t(cX3) in a form required by state on federal
law before transfer to KICA. Property Owner shall also convey isolated lands
above mean high water in the marsh that are not qpecifically ide'rrtified as Parcels,
by quit claim deed, to KICA by the Termination Date as de'fined in $ection 21
herein, subject to all the mtne reservations, except for nundevelopablen highlands
and isolated highlands s$ $ho$rn on Exh. 16.l (KRA to provide description of
uudevelopable higiland near or adjacent to developable highland). As for these
"undevelopable" highlands and isolated highlands shown on Exh. 16.l to be
retained by Property Ovrnea Property Owner shall not be required to convey the
same to KICA and may deed the same to purchasers; provided the deed shall
impose peruranent restriction$ that prwent all constnrction (provided that said
restrictions shall not prohibit active or passive recreational useq access, and
reoTef,tional stnrctur€s zuch as docks, bulkheads, walkways, and gazebos) on zuch*undevelopable " highlands.

Beachfront Properg-

The protective o€ean front building setback guidelines voluntarily imposed in the
mid-19?0's by the predecessors in title of the Properqy Ownen as well as the
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Propetty Orvner since June 1988 with respect to the ocsan front dunes for the
purpo$es of setting back residential building structures, shall be continued by the
ARB respecting its regulation ofusage and placement of zuch $tnrctures on ocerm
frorrt Lots at Kiawah Island. The strict qrstoms and usages of the ARB shall
likewise be continued in regard to such house structure setbacks and shall be
adjusted by the ARB for each oceanftont site or it deems best and most
appropriate.

Property Orvner hereby acknowledges that certain License/Access Agreement
dated December 3I, 1993, and that Grant of Exclusive License dated April 15,
1997, as set forth in Exhibits 31.1 and 31.?, respectively, to be in ftll force and
effect. Any covenants or deed res€rvfltions recorded prior or s,rbsequent to the
License Agreements by Property'Orrrter and contrary thereto shall be deemed
ineffective.

Tlre emergency beach aecesse$ identified in the LicensdAccess Agreements shall
not be obstructed in any manner inconsistent with the rights of the Town as s€t
forth in the License./Access Agreements. The Tov,'n shall have the absolute right
to ascess the beach at those emergengy beach access points purzuant to the
License/Accets Agreements. Provided, howwer, the Parties agree that the
Property Owner may re-locate the Beaclnvalker Paxk beach access to allow the
Development arthorized under this Agreement so long as a new beach access for
Town vehicular use is provided by Property owner nearby, in addition to the
cooperation orrights that are specified in Exhibits 3l.l and 31.2.

Prope.r-ty Owner further acknowledges that the Tovrn shares concrrffeilt
jurisdiaion with the South Carolina DHEC's Deparhnem of Ocean and Coastal
Resource Management ('OCRM') and federal agencies in accord with stflte and
fede,tal law, including the Town's jurisdiction and urthority as set forth in Section
48-39-10, g[.$gg1., ofthe South Carolina Code oflaws, 1976, as amended.

Marshes:

The Property Owner will limit its ur,e of the marshes in and Kiawah
Island to only such uses as flre allowed by Subpa* 16.(a) herein, the Town's Key
Location Ordinances (Frftibit 10.2 hereto), and other loca[ state or federal laws-

Bear Island:

Bear Islsnd (AKA Little Beor Ieland) is locflted at the far east€fli end of Kiawah
Island and is partially contiguous to the sth hole of The Oceen Cours+. t$eg
Exhibit 16.3.J The Property oumer (i) agrees and commits to Bear Islad being
primarily devoted to passive recreational activities as herein provided and (ii)
hereby agrees (zubject only to the permitted exceptions, conveyanc€s,
reservations, and site Development reftrenced below and/or of record in the
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conservfltion easelilent herein mentioned) to convey same on or before
Termination Date to the KICA as additional Common Property under
Covenants.

Such conveyance to KICA (by quit claim deed) shall be subject to the right on the
part of the Property Orpner (ofthe approximately 152 highlflnd acres estimated to
comprise Bear Island (as d€picted on Exhibit 16.3) to undertake limited
Dwelopment, fls is permissible and/or reserved in the deed of conservation
ea$ement recorded in the RMC Ofiice for Charleston County at Book F34Q page
421to Wetlands America Trust, Inc.

Further, a mast€r plan for Bear Island shall be zubmitted by the Properfy Ovmer
for Town approval prior to any Development activities being undertaken thereon.
The Town shall not unreasonably withhold or delay approval of any nrch master
plan and agrees to facilitate, as needd such limited Dwelopment and sale of I or
2 small Lots or Single Family Detached Dwellings and associated improvements
(including roads providing access thereto) and related uses/activities as are
allowed and/or reserned in said conservation easement.

Except as so provided herei4 Bear Island shall remain permanently in its natural
state as habitat for animals and birds; provided, the Propemy Owner and/or
Kiawah property orvners and/or their invitees (under the auspices of and/or
rqgulations and mpervision oftheKICA) may enter ontothe natural undeveloped
flreas of the Bear Island property for camping nature viewing, wildlife
expeditions, and other similar activitie$. (Access for zuch purpos€s may have to
be by boat.)

Archeoloeicfll Studies. Subjeut to the provisions of $ 6-31-80, the Programrnafic
Agreement heretofore entered between the Property Ornner and the State
Department of fuchives and certain other state and federal entities shall govern all
matters dealing with archeolory at Kiawah Island. A *py of zuch Agreement is
attached as Eilldbit 16.4: Programmatic Agreement.

Captain Sam's Spit -Parcgl l2B.

This parcel is knoum as Captain Sam's Spit and is shoqm on Exfiibit 1d.2. It
comprises approximately 118.3 acres of highland of which the Property O$mer
may plaq Develop, and convey: (a) fee simple title to no morie thm 20 acres for
Single Family Detached Dwelling residential pu{poses and any u$es as are
authorized for Parcel l2B as euthorized by this Agreement;(b) and utilize
additional Parcel l2B higfiland asreage as msy be needed for
infrastrufirrclDcvelopntent including but not limited tq road rights-of-way,
utilities, beach accs$s eflsements, path$, trails, green $pase, community recreation
serving Parcel l2B, dock ascess parking etc., with any such Development to
comply with this Agreement including but not limited to Errfiibits 13.1 and 13.2.

21

the
the

(e)

(D



hwifud Inwever, orily highland landward of the setbask line anilor critical line
set by OCRM may have stnrctures built thereon (lot lines and bosrdwalks
permitted by OCRM from time to time may, however, irrespectirne of the
foregoing extend seaward of the setback line and critical line).

Such developable acreage shall be based on environrnentally-sensitive approac,hes
to Dwelopment, including limited and cnrefuI infrastructure eonstruction. The
Tounr will assist Ptropmfy Oumer in facilitating provision of access $trfltegie$ that
minimize impacts with narrow rights-of-ways to 20' widths or less and narrower
road profiles to 16', provided such access is appropriate for emergency trehicles.
Propertf Owner ffay use pervious material for same.

Notwithstanding any other provision of this Agreement, Property Owner agree$
that prior to any conrreyance to KICA of rights, title, or interests in any roadway
and adjacent right-of*uny leading to developable propcrty appearing on recorded
plats at Capain Samos Spit (i.e., on Parcel l2B), the Property Owner shall first
obtain and provide to the board of directors of KICA, a certification from a
licensed civil engineer with at least 20 years experience in South Carolina coastfll
dwelopmenq that such roadrvay/rigfrt-of-way, in zuch engineer's considered
professionel opinio4 will not unreasonably be subject to tidal erosion from the
Kiawah River orthe fulantic Ocean.

When and if zuch roadway/right*of*way improvements are completed by Property
Onvner and such certification obtained ftom the licensed civil engine€f,r as
aforosaid, is so delivered, then the roadway/right-oflway may, with all zuch
improvements as are herein or otherwise mrtlorized or provided for, be conveyed
pursuflrt to tle Kiawah Island General Covenants and/or the KICA Covenants, to
KICA in such form as Prop*tty Owner has heretofore qrstomarily conveyed
rights in other roads and rights-ofiway at Kiawalr Island to KICA.

Property Owner may cotr$truct up to 2 community docks (with OCRM permitting
approval) senring parrel tzB with flexibility for placement perExhibit 16.2. The
Key Location Ordinanse shf,ll be arnended by the Toum to accomrnodate same as
and when the dock(s) are ready to be Developed by Property Oumer.

The Toum will assist Property Owrter's implementation of the Development
authorized on parcel 128, including zupportive asgistanoe with statg federal, rnd
local regulatory or gp\emmeutfll authoritiee or agencies.

Should the baselindsetback and/or critical lines move (including adjustments as
resllh from priodis measurtments by OCRM), allorrymces and locstions for
structure placement shall be adjusted accordingly by the parties and oonfirmed by
amefldment(s) hereto upoil r€quest ofeither party.

hoperry Owner shall provide to KICA fty quitclaim deed conveyance) 8 parking
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spaces at the western end ofthe road access arthorized above upon completion of
same and shall improve the spaces with pervious materisl. An easement to KICA
shall be limited to its menrbers' use for acce$s along the road to the s parking
spsce area. A beach accsss path from zuch parking area shall also be granted by
Property Ov*ner to KICA by quitclaim deed for its member$' convenient usage.

On or before the Termination Date of this Agreement, Property Owner shall
convey to KICA (for nominal consideration by quitclaim deed) such areas of
hightand depicted in ligtrt green and cream on Exhibitl6.2 as are then seaward (as
to land on the ocean side of Parcel 128) of the crest of the primary oceanfront
dune, less only such areas/lots a$ may have been encumbered by easements or
conveyed to third parties (e.9., lot owners, KIC{ etc" pursuant to the
authorizations hereinabove noted).

Prior to the Termination Date, Property Owner also agrees to restrict all
rernaining highlands not devoted to the use$ or purposes authorized hereiq to
nondevelopable, passive green spflce by restrictive eoveffrnt recorded in the
Cherleston County RIvIC office. Property Owner shall grant an ea$ement to
KINHC (provided KINHC accepts) for any acreage not zubject to Dwelopmeflt,
including such acreage as is to be conveyed, ultimately, to KICA.

The Tovm hos requested that the Property Oqmer consider the possibility of
establishing n temporary site on the Kiawah River for KICA members to launch
kayalcs and canoes before further Dwelopment of Captain Sam's Spit. Property
Owner flgrees to study the iszue and considerthe request in good faith.

Historic Structure Presewation end Restoration, The Property Orrner shall protec
and preserve the historic Vanderhorst Mansion.

It is further egreed that Exhibit 17.1, Vanderhorst Dwelopment Plan, attached hereto,
reflests a Development Plan for the overall Vanderhorst tract that is satisfactory to the
Town respecti4g subdivision, architechral elementq infrastructure and other
Development of this 6 acre tact.

It is firther agreed that the plens heretofore apprwed by the State Arshives Deparilneut,
the Preservation Society of Charlcsto4 the Historic Charleston Foundstion and others as
are included are lftewise satisfactory to the Town and will be approved whenever
presented by the Property Orrner and/or others for all permitting, subdivision or qther
pwposes.

All rc$orsion expenses ofthe Vanderhorst Mansion as well as all road, wat€q sewer and
any other infrrstructure indicated on Exhibit l7.l shall be the sole responsibility of the
Property Owner or its $rcc€ssors in title, zucccssors itr interest or assigns.

Kiswsh l$lrnd Comsunity Arsociation. Inf.
z3

18.



(b)

(a) Waiver.

(c)

As of the effective date of this Agreement, Property Owner permanently and
irrevocably woivas its right to appoint a majority of the KICA board except for a
specilic reservation of certain rights including those under Article VItr, Section 2
of the KICA Covenant$ to spprove all amendment$ to the KICA Covenants until
the Terrnination Date, or the occwrence of board-control transition under the
KICA Covenants, whichever occtrrt frst, as set forth in the copy of the waiver
attached as Exltibit 18.1, which shs[ be execrrted and recorded by Property
Oumerwithin thlrty (30) days afterthe effective date.

KICA Authoritv

This Agreeurent shall not be understood as amending the KICA Covenants or
changing rights therzunder. Except as e,lrpressly provided in this Agreement, the
rights granted the Property Ourrter as the "Company" under the KICA Covenants
are not intended to be lessened or abrogated, and ffiy con$enzual relinquishmem
herein of rights provided to the Property Owner by the KICA Covenants shall not
be deemed or construed to be pennsnent waivers of itc rights under the KICA
Covenarts except as qrpressly set forth in Exhibit 18.1.

fire Securitv Crate.

The Tovrn and the Property Orrner recognize and respect the fundamental
importance and value of the Secrrrity Ciate, private rights-ofway and prirrrate
amenities to the Tow4 the Property Oqrner and the owner$ ofproperty on Kiawatr
Island and to the enhancement and preservation of every property owner's land
values. If a judicial challenge is brought seeking to mnke one or more of the
roads on the island open to the general public and the challenging party prevails
based, in whole or in zubstf,ntial parL on the errpe,rrditure of public funds by the
Town and/or an ordinarrce passed by the Town and/or other conduct or ownerslrip
of ftcilities of the Torvn, the Town agrees that it will immediatcly cease zuch
erxpenditure+ repeal zuch ordinance, and refrain from owning such fflcilities (as
are inside the s,lrrent mnin seerrity gate) or continuing zuch condust. firis
paragraph shall be zubject to the provisions of g 6-31-80 and shall not be
constrired to prevert the performance or enforceme*rt of the specific provieions of
this Agreement.

Extcnsion of Covenants. Property Orvner aglrees that it will not exercise its rights
under the KICA Cowtrants to zubmit contiguous or nearly contiguous properties
to the KICA covenants unless there hns been prior approval by a simple mejo'rity
vote oftfte membtre presertt at a duly catled meaing ofthe membership underthe
KICA Covenants. Parcels 2,3,4,50 6, ll, 12A and t2B are excluded ftom this
requirement of epproval by the KICA membership.
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(e) Property Owner Votes. Property Owner, during the ternr ofthis Agreement, sgfee$
to abstain from casting flny or all of its votes as a Type A Member and any
proxies it may hold from other Tlpe A Members for the election of Tlpe A
Directors.

Hote,Ulnn Zonins. , It is understood and agreed between tle Tovm and the Property
Owner that urtlike other reeort and residerrtial communities, the Real Property is intended
to be and shall remain ftee of a proliferation of hotels or inns. No Hotel Rooms nnd
Support Space ere allocated to the Undeveloped Lands as defined in this Agreement.

Ileve,lopment $chedule for The Proie4.

(a) Commencement date. The Project commenced in the mid-1970's, and lras been
ongoing since then-

O) Interim completion date. The hoperty Onvner projects that in the following y€Ers
afterthe enecution and adoption ofthis Agreement, the following percentages of
the Undeveloped Lands within the Real Property will be developed:

YEAR o/o CqMPLEII

(c) Completion date. The Property Owner projects thd by the year 2030 the Project
should be complete fi.e.. all recreational amenities erecte{ commercial structure$ built,
and eseentially all structures Fretted on building Lots and all necessary infrastructrre in
place). Nothing in this paragraph shsll be interpreted to entend the terrn of this
Agrecment.

Tetu of thc Atreement. This Ageement shall expire on August l, 2015. If the
Property Ornlrter shall provide to the Town a certification that higlrland within the Real
hoperty ovvned by the Property Oqm€,r as of lanuary l, 2008, is 250 f,cTes or greater, the
Town and the Ptoputty Oruner shall entpr an amendment to this Agreement enrtemding the
term to lamrary l, 2018. fire date of the erpiration of the term of this Agreement is the
"Terminstion Date."

Property Owner and the Town agree that the Initiel Agreement strall be terminated at the
time of the effective date of this fuieemerrt except the following which shall not be
ertinguished and shall survive theterminatioru (l) ttre riehts and obliguions ofthe Ocean
Couse Crolf Club, LI#, with respcct to beach parkiqg at the Ocean Course fls $et forth in
sixth and eighth amendments to the hitial Agreemeq and (2) those vested rights ofthird
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23.

per$ons specifically presenred herein urrder $ection 10(b). AII rights and obligations
underthe Initial Agreement that are preserved by this Agreement shall be deemed to have
been continuous and without intemrption despite the termination of the Initial
Agreement.

Aqendinq or Cancelins The Aqreement Subject to the provisions of $ 6-31-8Q this
Agreement may be amended or canceled in whole or in part only by mutual consent of
the Parties in uriting or by their successors in interest and in the case of the Properg
Ownetr, its successors in title who, by virtue of assignment or other instrument become
the nCompanyn under the KICA Covenants

Modifrine Or Susuendinq The Aqreement In the event state or federal laws or
regulations prwent or preclude compliance with one or rnore provisions of this
Agreement, the pertinent pnrvisions of this Agreement shall be modified or zuspended as
may be necesssry to comply with zuch state or trenal laws or regulations

Periodic Review. The Zoning Adrninistrator of the Town, or, if the Town has no Zoning
Adminigrator, an appropriate offHcer of t}e Towq shall rwie"ur the Project and this
Agreement il least every twelve mouths, at which time the Property Owner shall
demonstrflte good faith compliance with the terms ofthis Agreernent.

I4 as a rezult of its periodic rrn'iew, the Town finds and determines that the Properfy
Oqmer has committed a material breach of the teftr$ or conditions ofthis Agreemeflt, the
Town shall serve notice in writing upon the Prroperty Owner setting forth with reasonable
paniorlaritythe nanrre ofthe breach asd the evidence supporting the finding and
determinatio4 and providing the Property Orryner a reasonable time in which to crrre the
material breach.

If the Property Owner fails to cure any mat€rial breach within the time gtvelr, then the
Town unilaterally may ternrinate or modiS this Agreement; provided that the Town hss
first given the Property Owner the opporauity: (l) to rebut the Torm's finding and
detennination; or (2) w consent to amend this Agreement to meet the concerns of the
Tovm with respect to the findings and determinations.

$errerabilitv. Subject to the provisions of $ 6-31-15o and of tf 18(a), sptq if any word,
phmsei s€f,ttence, paragraph or provision ofthis Agreement shall be finqlly adjudicated to
be invalid, void, or illegal, it shall be deleted snd in no way affect, imput, or invalidate
any other pmvision hereof.

Mersen This Agrreement coupled with the Exhibits hereto which are incorporated herein
by reftrence shall state the final and complete expression of the Parties' irrtentions. Itr
return for the respective tigtrts, benefitg and hrrdens unde,rtakcn by the Parties, the
Prcperty Oumer shall be and is hereby, relieved of obligatioru imposed by PDDla,
including but not limitd to obligations relating to providing an elementary school sitg
except those which may be specifically csrrid forward herein.
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27.

The parties hereto agree to cooperute with eash other to effectuate the provisions of this
Agreement and to act reasonably and expeditiously in all performances required under
the Agreement.

In the event of any legal action instituted by a third pflrty or other governmental errtity or
official challenging the vnlidity of any provision of this dgreement, the Parties hereby
agree to cooperate in defending such action.

Conflicts of lew. This Agreement shall be construed and enforced in accordance with
the laws ofthe State of South Carolina.

Rcmedics. Each Party recognizes that the other Party would zuffer ineparable harm
from a material breash of this Agreement and that no adequate remedy at law exists to
enforce this Agreement. Consequently, the Partie$ agree that any non-breaohing Party
who seeks enforcement of the Agreement is entitled to the remedies of injunction and
specific performance but not to any other legal or equitable remedies including but not
limited tg damages; provided, howe',re, , that Froperty Orrner shall not forfeit its right to
just compensation for any violation by Town of Property Owner's Fifth Amendment
rights. The Town will look solely to the Property Owner as to any rigtrts it may have
against the Property Ourner under this Agreement, and hereby waives any riglfi to assert
claims against limited partn€,r$ of the Fropmty Ovoner, and firrther agrees that no limited
parmer or flg€fit ofthe Property Orn'ner has any personal liability under this Agreement.
Likewise, Properly Ornrner agees to look solely to the Town's assets as to any rights it
may have again$t the Town under this Agrcement, and hereby waives any right to flssert
claims for personal liability against individuals acting on behalf of the Towrr, its Town
Council members, agencies, board+ or commissions.

Rccordins. Within fourteen days after execution of this Agreement, the Property Oramer
shall record the agreement with the Charleston County Register of Mesne Conveyance,
The burdens of this Agreement are binding upon, and the bene,fits ofthis Agreement shall
inure to, all ntccessors in interest urd assigns of the Parties to this Agreement.

Third Pnrtlcs. Notwithstanding any provision herein to the contmry, this dgreement
shall not be binding and shf,ll have no force or effect as to persons or entities who are not
Parties or $uccessors and Assigns to this Agreement.

Convevanccs. Except as otherwise provided hereirr, all conveyances or tran$fers of any
portion of the Re+l Property to KICA are to be by quit claim deed and for nominat
consideration not to exceed one dollqr ($1.00). Except as provided in g l6(d) herein, att
cotrveya$ces shall be tendered by the hoperty Owner $o as to close during the duration
of this ; and, nrch conveyances shnll pres€rve the Town's rights of beach
acces$ existing on the date of execution of the License Agreement dsted December 31,
1993, anached lpreto as Exhibit 31.1, and as of the date of the exeqrtion ofthe Grant of
Exclusive License between Kiileah Resort As$ociates, LP and the Town for vehiqrlar
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32.

33.

1993, attached hereto as Exhibit 31. l, and as of the date of the execution of the Grant of
Exclusive License between Kiawah Resort Asnocintes, LP and the Town for vehicular
beach Ecces$ from Beachwalken Parh attached hereto as Exhibit 31.2, recorded in the
RMC Offrce for Chaxleston County at Book Z 282,Ptge 737 . All improvements prior to
conveyance shall be at the Propeffy Owne/s expense. The Property Owner hereby freely
consents to such conveyflnc€s and woives any challenges it may otherwise have to the
validity of said conveyances (as exactions or othenrire). Property Owner further flgre€s
to waive any challengee to Toum ordinances (regardless of when enacted) passed so as to
limit Property Oc'rner's use of Real Property to be conveyed to KICA (or some 501(c)(3)
organization) in order to prote{t and preserrre the purposes of the conveyance$. Such
waiver shall include, but not be limited to all state laws and local zoning and subdivision
regulations prohibiting all development of any portion of the Real Property so conveyed,
it being a8rced to by the Property Owner thflt $aid restrictions do not restrict the totality
of the Reat Property and that the same are remonable restrictions in time, place and
m8ntrer.

Notwithstanding the foregoing, the Property Oqmer shall be entitled to grarrrt easements,
licenses, acce$s, and recreational uses for the properties to be conveyed, consistent with
and not prohibited by Sections 14, 15, 16, and 33(bxiii) herein.

Trwn Determinatione Rehtinq to the Foicct

Approval of Aetreement. The Town Council has approved the Project under the process
set fofth in t[63]-50 of the Act and the Development Agreement procedures set forth in
Ordinance 2005-6 on the terms and conditions set forth in this Development Agreement.

Succcssors rild Assisfft

{a) Bindim Effect. This Agreement shall be binding on the successom and assigns of
^ the Property Owner in the ownership or Development of any portion of the Reel

Property or the Projcct. A purchasm, les ee or other succes$or in interest of any
portion of the Real Property shall be responsible for perfomance of Property
Ouneds obligntions hereunder as to the portion of the Real Prope4y so
transferred. In additio4 unless the Town gives its written consent {which consent
shall be deemed given if the Tonm does not respond after thirty (30) days written
notice and which sonsent shall not be unreasonably withheld) to tran$f€r or
assignment, Property Owner shall remain jointly and severally liable to Town
under this dgreement. The Town's determination whether to give its written
consent shall be based on the f,bility ofthe purchaser/transferee to perform the
obligations of this Agreemerrt associated with the tract fiansfeffed. Such wriuen
consent will not be unreasonably withheld if such abilrty is dernonstrated.

This para,saph shall not be construed to prwent Property Owner from obtaining
indennification of liability to the Town from third parties. Further, Property
Owner shall not be required to noti$ the Town or obtain the Town's consent with
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(b)

comm€,rcial areas which have been platted and approved in accordance with thb
terms ofthis Agreement. Ptoperty Oumer shall be released from obligations a$ to
sale of individual lots in single family subdivisions and individual pad sites in
cornsrercial fireas.

This Agreement shall also be binding on the Town and all future Town Councils
for the drrration of this Agreement, even if the Town Council members and/or
mayor change.

Transf€r ofProject. Property Owner shall be entitled to transfer ffiy portion or all
of the Real Property to a purchaser(s), subject to the following exceptions:

(i) Notice of Propertv Transfer. If the hoperty Owner intends to transfer all
or a portion of the Real Property to a purchaser whq by virtue of
rssignment or other instrument, becomes the "Company" under and within
the meaning of the KICA Covenailts, hoperty Owner shall notify the
Town by thirty days prior written notice and provide it a copy of the
assigument of zuch status as the nCompany.n

(ii) Trursfer of Facility and Service Obliqatio,ns. If the Property Owner
transfers any portion ofthe Real Property on which the Property Ovyner is
re4uired to provide and/or construct certain Facilities or provide certain
services, distinct from thos€ provided tlnoughout the Project and which
are site-specific to the portion of the Real Property conveyed, then the
Prop€rty Owner shall be requiied to obtain a written agreement from the
purchaser e4pressly aszuming all such separate responsibilities and
obligations with regard to the parcel conveyed and the Property Olvner
shall provide a copy of zuch agreement to the Town.

(iii) Transfer of Property Committed to Transfer to Third Parrieq. Propemy
Owner shall not be entitled to transfer to third parties Real Property which
Prcperty Owner is required to transfer to KICA or other third parties by
retson ofthe terfirs ofthis Agreemerrt. Notwithstanding the forqoing; the
Pmperty Owner shall be entitled to graut easementq flcsess, and
recreational uges for the properties to be conveyed, consiste,nt with and not
prohibited by Sections 14, 15, 16, and 33(bxiii) herein.

(lv) Assisnment of Development Riqhts. Any and all conv€yances of any
portion of the Real Property subjest to the "cflpn set forth in $
l3.B.l.(bxii) herein shall, by contmct afld cov€mnt running with the lan4
as$igtr a precise number of Vested Units and commercial square foot4ge.
(in reduction of the
residential $quare footese)

(v) Mortqase Lenders. Notwithstanding anything to the contary corrt+ined
29



I

(c)

(d)

herein, the exce,ptions to transfer contained in this tl33(b) shall not apply:
(i) to any mortgage lender either as the result of foreclosure of any
mortgage secured by any portion ofthe Real Property or any other transfer
in lieu of foreclosure; (ii) to sny third party purchaser at such a
foreclosure; or (iii) to any third party purchaser of such mortgage lender's
interest zubseque'nt to the ftortgf,ge lender's acquiring ownership of any
portion of the Real Propeffy as set forth above. Furthermore, nothirg
contained hsein shall prevenq hinder or delay flny tran$fer of any portion
of the Real Property to sny such mortgage lender or subsequent purchaser.
Except as set forth herein, any zuch mortgage lender or subsequent
purchaser shnll be bound by and shall receive the benefits from this
Agreement as the zuscessor in title to the Properly Owner in accordance
with![6 hereof

Release of Fropertv Ourner. In the event of consent by Town to the sale or other
conveyance of all or a portion of the Real Property and compliance with the
conditions set forth therein, the Property Owner shall be released from any further
obligations with respect to this Agreement as to the portion of the Real Property
so transf€rred, and the transferee shall be substituted as the Property Oruner under
the Agreement as to the portion of the Real Property so transferred.

Estopnel Certificate. Upon reque$t in writing from an assignee or the Properry
Owner to the Town sent by c€rtified or registered mail or publicly licensed
messflge carrier, return receipt requested, the Town will provide a certificate in
recordable form that solely with respect to the portion of the Real Property
described in the reque$t, there are no violations or breaches of this Agreement,
except as othenuise described in the Cetificate. The Town will respond to zuch a
request within ninety (90) days ofthe receipt ofthe request, and may employ zuch
professional connrltants, municipal, couuty and state agencics and staffas may be
flecessary to assure the truth and completeness of the statements in the certificate.
Ihe reasonable costs and diebursements of private consrltants will be paid by the
persor naking the request.

Ihe certificate iszued by the Town will be binding on the Toum in accordance
with the facts and $tetement$ contained therein as of its date and may be relied
upon by all persons having notice thereof. No claim or astion to enforce
compliance with this Agreement may be brought against the Property Owner or
its amignees properly holding tigttts herarnder, ailegng any violation ofthe terms
and covenants affeaing nrch portion of ttre Rcal Prope*y except as otherwise
deeoribpd in the Ce.rtificate.

If thc Town does not retpond to flrch request within ninety (90) days of the time
of its receipt, the portion of the Real Property described in the reguest wilI be
deemed in compliance with all of the covenants and terms ofthir Agreement. A
certificate of snrch conclusion may be recorded by the Property Owner, including
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a copy of the request and the uotice of receip and it shall be biuding on the Town
as of its date. Such notice shall have the same effect as a Certificate issued by the
Town under this t[ 33 (d].

34. General Terms and Condition$. .

(a) Aseernents to Run with the Land. This Agreement shall be recorded against the
Real Property as described in Exhibit 4.1 attached hereto. The agreements
corrtained herein shall be deemed to run with the land. The burdens of this
Agreement are binding uporl and the benefits ofthe Agreement shall inure to, all
$rcces$ors in interest to the Parties to the Agreement.

Construction of Aereement. This Agreerrterrt should be construed. $o as to
effectuate the public pllrposs of settlement of disputeq while protecting the public
health safety and welfarg including but not limited to enzuriug the adequacy of
Facilities and compatibility between Undeveloped Lands and the other
Developmont on Kiawah Islsnd.

Mutual Releases. At tlre time of and zubject to, (a) the e4piration of any
applicable appeal period with respect to the approval of this Agreement without
any appeal having been filed or (b) the final determination of eny court upholding
this Agreement, whichevef, occurs later, and ereepting the parties' respec'tive
rights and obligations under this Agreeme$ Property Orvner, on behalf of itself
and ProperFy Orrner's prf,tners, ofticers, directors, employees, agents, attorneys
and consultants, hereby releases the Town and the Town's council mernbers,
officials, employees, agents, attorneys and conzultants, End the Towp, on behtlf
of itself and the Town's council members, offrcials, employees, agefitq attorneys
and couzultantq hereby releases Property Oqmer and Property Owner's partners,
officerg directorg employees, agerts, attomeys and cons,rltantq from and against
arty and all claims, demands, liabilitieq mSs, e4penses of whatever nature,
urhether known or unknown, and whethe,r liquidated or corrtinge,nt, arising on or
trefore the date of this Agreement in connection with the Real Property or the
applicatio4 processiqg or app,roval of the Ptojecq provide{ howwer, that esch
party shall not be released from its continuing obligation to comply with law,
including Torrrn's Land Developmerrt Rqgulations, as amended.

(c)

(d) Statq and Federal I*aw. The Parties agres, inte,nd and understand that the
obligatione iuposed by this Agreement are only such as are consistent with state
and federal law. In the event stflte or federal laws or regulations prevent or
preclude compliance with one or more provisions of the development flgreement,
the provisions of this Agreement shall be modified or suspended as may be
necessf,f,y to oomply with stste or fideral laws or regulations. fire Parties firther
agree that if any provision of this Agreement is declared invali{ this Agreement
shall bs deemed amended to the extert necessary to make it consistert with state
or federal lf,w, as the case rnay be, and the balance of the Agreerflent shall remain
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(e)

in full force and effest.

No Waiver. Failure of a Party hereto to er(ercise any right hereunder shall not be
deemed a waiver of any ruch riglrt and shall not effest the right of zuch Party to
exercise at some future time said right or any other right it may have hereunder.
Unless this Agreement is amended by vote of the Tonm Council taken with the
same formality as the vote approving this Agreemeflt, no officer, official or agent
of the Town has the power to qmend, modi$ or alter this Agreement or waive any
of its conditions as to bind the Towu by making any promise or representation not
contained herein. Any amendments af,e subject to $ 22 herein.

Entire Aereement. This Agreement constitutes the entire agreement benryeerr the
Parties and supersedes all prior agreement$, whether oral or written, covering the
same subject tnatter, except for the survival and extension of certain rights and
obligations established under the Initial Agreement and the arnendments thefeto
as explicitly demribed herein. This Agreement may not be modified or amended
$(sept in uniting mutually agreed to and accepted by both Parti€s to this
Agreement.

Attorneys Fees. Should any Party hereto employ an attorney for the purpose of
enforcing this Agreemelfi, or any judgrnent based on this Agreement, for any
rea$on or in any legal proceeding whatsoever, including insolvency, bankruptcy,
arbitration, declaratory relief or other litigatiog including eppeals or rehearings,
the prwailing Party shall be entitled to receive fiom the other pnrry thereto
reimbursement for all attornep' fees and all costs flnd sxpenses. Should any
judgment or final order be issu€d in that proceeding said reimburs€meilt shall be
specified therein.

Notices. All notices herzunder shall be given in writing by certified mail, postage
prepaid, at the following addresses:

Tothe Torvr:

lvlayor of Kiawah lsland
Tovm llall
21 Beachwalker Drive
Kiawah lslnnd SC 29455

With copiesto:

County Planning Director
Lonnie Ilaudlton Rrblic Services Building
4045 Bridge ViewDrive
N. CharlestorL SC 29405

(D

G)

(h)
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(r)

Dennis L Rlnad, Esq.
PO Box 1059
Chadeston, SC 29402 - 1059

To the Prcperty Owner:

CharlesP. Da$y, Itr
Kiawah Development Partners
TwoNorth Adgers Wharf
Charlesto4 SC 29401

LeonardL. Long Jr.
Kiawah Development Partners
Two North Adgers Wharf
Charlestorq SC 29401

With copies to:

G. Trenholm Walker, Esq.
P. O. Box 22247
Charlesto4 SC 29403-2247

Execution of A8reement. This Agreement rnay be $(ecutd in multiple parts as
originflls or by facsimile copies of executed originals; provided however, if
enecut$d and evidence of exectrtion is made by facsimile copy, then an original
$hall b€ provided to the other party within seven (7) days of receipt of said
facsimile copy.

Survival of Propefly Ornrner's Oblisations. Notwithstanding any provision of this
Agreemenq or of law to the contrary and as a partial cotrsidefrfltion for the parties
entering into this Agreemen! the Parties atree thst Prcp*tty Owner is obligated to
prwide to the Town and KICA the following enumerated extraordinary and
significant benefrts even if the Property owner cflncels, rcscindq repudiates,
refirseq rwokes, or in any marmer terminates or attempts to teiurinate this
Agreement:

(D Dedication of the constf,vatiotr open space at Captain Sam,s Spit rs set
forth in Section 16 ofthis Agreement;

(ii) Constnxction ofFacilities covered by a recorded plat;

(iii) Conveyance of rnarshes and lowlands;

(w) Conveyance of Bear Island to the KIC,\ exclusive of those portions that
may have prcviously been Developed purzuant to deed of conservation
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w
mny have previously been Developed pursuant to deed of conservation
easement reconded in the RMC Office for Chadeston County at Book
F340, page 421 to Wetlands Axrerics Trust, Inc. However, such
conveyange after the e4piration or termination of this Agreement shall still
be subject to reservation of the quit claim deed that makes portions of
Bear Island available for Dwelopment as permitted in the deed of
coffiervfltion casement recorded in the RMC Office for Charleston County
at Book F340, page 421 to Wetlands America Trust, Inc and ftrther
subject to the reservation of title by Property Owner as set forth in this
Agre€ment.

Disputes in Interpretation. ffthe Town and the Property Owner disagree s$ to the
interpretation and/or meaning of this Agreement, they agree that thgy shall have
their respective attorneys m€et over the coufse of a week in an effon to resolve
zuch difference, Iftheir attome]4s are unable to agreg these attorneys shall within
a week select a third per$on to arhitrate.the dispute. The altitruion shell be held
promptly (no later than one week after the arbitrator is selec'ted) and include a
hearing conducted by the arbitrator in which the Parties shall have the right to
make their arguments, preserrt evidence, cross e)rarnine witnesses and to invoke
zuch other prooedure$ as normally attend an artitration proceeding. The
artitrator's arryard shflll be final and binding. The Parties hereby waive the
statutory notice of arbitration on the front of this Agreement as specified in Sotrth
Carolina's Uniform fubitration Act, S.C. Code $ l5-a8-10(a).

IN WIINESS WffiREOF the Parties hereto harre executed f,rd delivered this Amended and
Restated Development Agreement, and by their eeals do affirm such execution and delivery on
the day and year fust above written.

\
tV

(k)

TOWN OF KIAWAH ISII$il}

TOWN OF KIAWAII ISLAND (Tov,n)

nv, ffiei*+{.fr,-,.4
Alan L. Burnaford 

/ t

$IGNED, SEALED, AND DELI\IERED
(SEAL)
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G. Steven Orban

STATE OF SOUTH CAROLINA )
)

corrNTY oF CTTARLESTON )
ACKNOWLEI}GMENT
(rowN)

TI# FOREffOING INSTRUMENT was acknowl*dged before me by the TOWN OF
KIAWAH ISLAI*ID,-by WilliatgnG, W*rt, its ldayor, and Allison B. Harvey, its Town
Administrato'r, thrs 14 hy of Ad{ailfut ,2995.

(SEAL)
Notary Public for South Carolina

My Commission nxpires: /{l
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PROPERTY OWI{ET,

SIGNED, SEALED A}TD DELT\{ERED
IN THE PRESENCE OF:

STATE OF SOUTI{ CAROLINA

COTINTY OF CHARLESTON

KIAWATI RESORT ASSOCIATES, L.P.
(SEAL)

By: D&W Investments, fnc.,
a South Carolina corporation

Its: Creneral

By:
ChadesP. Darty,Itr

Its: President

By: TWD Investments, LLC
(a South Carolina limited liability company)

Its: Creneral

By:
Chades P. Darby, Itr

Its: Ivlan4ger

oratiou, its Cleneral Partner,

)
)
)

T}IE FOREGOING INSTRUMENT was achnwledged before me by Kiarvah Resort
Associatee, L.P., byD&lVInvestments, Ior., p fl*th C*olq
by Charles P. Darby, II[ its Prerident, this /4 day of/

ilTH#jli"f lfo''H,"T?g 7 - a o | |

(coRP.SEAL)

(SEAL)
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t u P
sTArE OF SOUfi{ CAROLTNA )

)
corJNTY OF CITARTfiSTON )

TIIE FOREGOING INSTRUMENT was acknowledged before tre by Kiewah Resort
Associates, L.P., by IWD Inve$tflents, LLC (a South Carolina [mited liabiliry,,corppapy), its
Creneral Partner, by Charles P. Darby, ttr, its lvranager, thts ld day of {-iHe bu*
2005.

ffi tsEAL)
Notary Public for $outh Carglinq
My oommission expires: / FL7-eof
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SIGNED, SEALED A}-ID DELI\IERED KIAWAII DE\IHTOPMENT PARTNERS,
INC. (SEAL)

Charles P. Darby, Itr

Its: President

STATE OF SOUTTI CAROLINA

COUNTY OF CHARLESTON

)
)
)

TIIE FOREGOING INSTRIJMENT was acknowledged before mePJ Kiawah

flfl-lt.**llffi-f 
Inc., by Charles P. Darby, Itr, its President, this 4 day of

T/ - tsEAL)
Notary Public for South Carolina
My commission expires: / l-Zl-enl

38



t

\

N

SIGNED, SEALM AI{D DELI\IERED
IN THE PRESET.ICE OF:

KIAWA}I LA}-ID DE\IELOPMENT, LLC
(sEAL)

By; Kiawah Development Partners tr, Irrc.
Its: Manager

(coRP.SEAL)

* r , M
Chades P. Darby, III

President

STATE OF SOUTII CAROLINA )
)

C0LNTYOFCHARLESTON )

fiIE FOREGOINGINSTR{JMENT was acknowledged before me by Kiawahland
Development, LLC, by Kiawah Dwelopryen; Pgrtners II, Inc., its lvlanager, by Chades P. Darby,
t t r ,  i t s  Pres ident  t lns  l [ {  day  o f  {J f f i iL .  ,20Q5.

F' tsEAL)
Notary hrblic for $outh Carolina
My cimmission CIcpires: | | t 27*20 I /
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STATE OF SOUTTT CAROTINA )
)

couNTY oF CHARLESTON )

KIAWAH ISLAhID T]TILITY, INC.

Charles P. Darby" Itr

President

By:

Its:

TIIE FOREGOING INSTRIJMENT was ackilowledeed befor,
Utility, [nc., by Charles P. Darby, itsPresident, this /R ilV of E

NotaryPublic for South Caroliqe
My commission erpires: I I -27-ffi ll

SIGNED, SEALED A].TD DELI\IERED

q



SIGNED, SEAIJD AT{D DELT\IERED
IN fiIE PRESENCE OF:

STATE OF SOUTH CAROLTNA )
)

coLiNTY OF CHARTESTON )

BEAR ISLAI.ID HOLDING TRUST

By:

I

\ (SEAL)
.A

4 o oL-* F*&-rtr,"--
Lodema R. Mams, Trustes

TIIE FOREGOING INSTRIIMENT was ac}nowledged before-$p t'y Bear Island
Holding Trust by Lodema R Adamg Trustee, this Jd# day of {\tlal!,

NotaryPublic

4 l



SIGNED, SEALED AND DELIVERED
IN TI{E PRESENCE OF:

Pfr
CHARLES P. DARBY, JR. ISSUE TRUST

(sEAL)

STATE OF SOUTH CAROLINA )
)

couNTY oF CHARLESTON )

TIIE FO.REGOING INSTRUMENT wa$ aiknowledged before me by the Charles P.
Darby, Jr. Issue Truflt by Charles P. Darby, III and John C.L. Darby, Co-Trustees of said Trust,

C.L. Darbv. Co-T

My commission expires:
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SIGNED, SEALED A}.ID DELTVERED vAlrDERrroRsT, LLC (SEAL)

srATE OF SOUTH CAROLTNA )
)

couNTY oF CHARLESTON )

TIIE FORECOING INSTRIJMENT u4s actnowle4fled befgre rne by Vanderhorst, IIC,
by Charles P. Darby, III, its Manager, tl"s H- day of 200s.

NotaryPublic for South Carolina
My commission e,xpires: I l4)*2blt

P. Darby,III
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